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STATEMENT OF THE CASE. 


This is one of the suits brought for the purpose 
of testing the validity of the revenue laws of the Ter- 
ritory of Alaska, of which there are four others here 
pending. 

The controversy was submitted as an agreed 
case under the provisions of Chapter 28 of the Alaska 
Code of Civil Procedure. 

From the agreed case it appears that the Alaska 
Mexican Gold Mining Company was a corporation, 
duly incorporated and carrying on a mining business 
between July 31st 1913 and January Ist, 1914, and 
during that period had a net income of $59,655.77, 
and that for the calendar year of 1914 it recovered 
a net income of $119,953.49, upon which sums the 
Territory of Alaska demanded and obtained judg- 
ment for % of 1 per cent as provided in the revenue 
act of the Territory, known as Chapter 52 of the 
Session Laws of Alaska 1913. It further appears 
from the agreed statement that the Alaska Mexican 
Gold Mining Company fully complied with the pro- 
visions of the Act of Congress providing for taxes 
on business and trade in Alaska by paying thereun- 
der a tax of $3.00 per annum on each of its one hun- 
cred and twenty stamps. 

The court held that under the statement the de- 
fendant was liable for the license tax laid by the 
Territory of Alaska in Chapter 52 Session Laws of 
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1913; and that the taxes so due may be recovered in 
a civil action under the provisions of Chapter 76 
Session Laws of 1915, and rendered judgment in fa- 
vor of the Territory and against the defendant for 
the proper amount under said rulings. (Record 
pages 21-22). The defendant thereupon assigned 
errors (Record pages 25-26) and brought the cases 
to this court upon Writ of Error. The errors as- 
sioned are four (Record pages 25-26), and asmwe 
understand it, raise the following questions when 
taken in conjunction with the Bill of Exceptions, 
namely: 

Ist—That no civil liability was created by the 
provisions of Chapter 52 of the Act of the Territorial 
Legislature, Session Laws 1913, ana that the provi- 
sions of Chapter 76 of the Session Laws of the Alas- 
ka Legislature of 1915 providing for the collection of 
the back taxes then due by civil suit, was void be- 
cause retroactive. 

2nd—That Chapter 52 of the Act of the Terri- 
torial Legislature of 1913 is void so far as the de- 
fendant is concerned because it was impossible for 
the defendant to comply with the provisions of said 
act and apply for and obtain a license as therein 
provided, because it could not know and therefore pay 
in advance, the 14 of 1 per cent on its net income, and 
that a court, in a prosecution for failure to comply 
with it, would be powerless to impose a sentence be- 
cause the amount fixed as a penalty is so indefinite 
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and uncertain that no sentence could be imposed by 
the court. 

drd—tThat the said Territorial Act is void be- 
cause it confers arbitrary power upon the court or 
judge to deny the owner of a mining claim or claims 
the right to work and operate said claims, and there- 
by gives it the power to confiscate the property of 
the defendant engaged in a lawful occupation. 

4th—That the license tax imposed by the said 
Act of the Alaska Legislature is a revenue measure 
pure and simple and is in conflict with that provi- 
sion of Section 9 of the Organic Act which reads: 
“All taxes shall be uniform upon the same class of 
subjects and shall be levied and collected under gen- 
eral laws and the assessment shall be according to 
the actual value thereof,’ and that consequently 
the Alaska Legislature had no power to raise rev- 
enue by a license tax. 

oth—That the said Act of the Territorial Leg- 
islature was void in that it is not uniform upon the 
same class of subjects, because of the exemption from 
taxation of the first $5000 of the net income. 


ARGUMENT 


In as much as this is a test case, in which, if 
for any reason, assigned or otherwise, the Territor- 
lal Revenue Bill attacked is invalid, it is in the in- 
terest of public policy that it be so declared, we will 
proceed to discuss the questions in our own way with- 
out seeking to follow too closely and seriatim the 
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points discussed in the brief of the plaintiff in error. 

lst—The first question raised is that there was 
no civil liability created by the revenue act of Alas- 
ka 1918, and that the provision for civil suit for all 
such taxes, found in the Revenue Act, Chapter 76 
Session Laws of Alaska 1915, is void because retro- 
active. 

This contention will be seen to be wholly un- 
tenable by a mere glance at the law in question. Sec- 
tion 3 of the Act (Session Laws of Alaska 1918, 
pages 110-111) provides that any person, firm or 
corporation convicted of a violation of the act shall 
be fined a sum equal to the license required for the 
business, trade or occupation, and for a second con- 
viction, a sum double the amount, and then follows 
this: ‘Provided further, however, that in the event 
of any person, firm or corporation shall fail to pay 
the license required by the provisions of this Act and 
shall further fail to pay any fine that may be im- 
posed by a court of competent jurisdiction, for such 
failure to so pay said license fee or taxes required 
by the provisions of this act, judgment may be en- 
tered against such firm, person, or. corporation and 
process shall be issued for the enforcement of the 
collection of said judgment and in the same manner 
as judgments in civil proceedings.” Whether a civil 
action would lie under this provision is not material 
or necessary to consider or determine. A liability 
for the payment of money was created. By Section 
4 of Chapter 76 Session Laws of Alaska 1915, page 
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189, a civil remedy was given, and that remedy by 
Section 7, page 190, was made applicable for taxes 
due under the Act of 1913. That a statute which 
merely gives a new remedy to enforce an existing 
right is not retroactive within the meaning of the 
constitution, is too well settled and too obvious to 
require either argument or authority to support it. 

2nd—If the defendant had attempted to comply 
with the law and found it impossible to do so, or if 
he was resisting a sentence to be imposed after a con- 
viction, the objections made under this heading 
might at least be admissible of some argument. In 
reply to it, it is only necessary to say that many of 
the persons and corporations, including among the 
latter the greatest metal producer in the Territory, 
have complied with the law and found no difficulty 
therein. The language of the Act (see Session Laws 
of Alaska 1915, page 107), is as follows: “That any 
person or persons, corporation or company proce- 
cuting or attempting to prosecute any of the follow- 
ing lines of business within the Territory of Alaska, 
shall first apply for and obtain a license so to do 
from the District Court or a subdivision thereof in 
said Territory, and pay for said license for the re- 
spective lines of business and trades as follows, to- 
SUL Shc eee a mining, % of 1 per 
cent on the net income over and above $5000.00 per 
annum.” When this Act was passed, there was in 
force and had been in force since 1898, an Act pro- 
viding for a license tax on business in Alaska (See 
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Compiled Laws of Alaska, page 782) which reads 
as follows: “That any person or persons, corpo- 
ration or company prosecuting or attempting to pro- 
secute any of the following lines of business within 
the District of Alaska shall first apply for and ob- 
tain a license so to do from the District Court or a 
sub-division thereof in said District, and pay for 
said license for the respective lines of business and 
trade as follows, to-wit: It will thus be seen 
that the language used in the Act of the Alaska Leg- 
islature was copied from the Act of Congress. 

Now among the lines of business taxed by the 
Act of Congress, were the following: Fisheries, 
Salmon Canneries, 4c per case; Salmon Salteries 10c 
per barrel; Fish Oil Works 10c per barrel) ; Fertili- 
zer VY orks 20c per ton; Mercantile Establishments 
doing a business of $100,000.00 per annum, $500.00 
per annum; doing a business of $75,000.00 per an- 
num, $375.00 per annum; doing a business of $50,- 
000.00 per annum, $250.00 per annum; doing a busi- 
ness of $25,000.00 per annum, $125.00 per annum; 
doing a business of $10,000.00 per annum, $50.00 per 
annum; doing a business of under $10,900.00 per 
annum, $25.00 per annum; doing a business of under 
$4,000.00 per annum, $10.00 per annum. Now it 
is manifest that the taxes upon the fisheries and up- 
cn the mercantile establishments could only be as- 
certained and paid at the end of the year for which 
they were paid, and at the time the Alaska Leg- 
islature passed the bill laying the indeterminate tax 
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upon mines, Alaska had had fourteen years exper- 
ience under the Tax Act of Congress and there had 
never been any trouble or difficulty of any kind in 
ascertaining and collecting the tax upon the salmon 
canneries, salmon salteries, fish oil works, fertilizers 
or mercantile establishments. All that was necessary 
under the Act of Congress, and all that is necessary 
under the Act of the Alaska Legislature, is to apply 
a little common sense and reason to it, and it is per- 
fectly easy to see that in the cases in which the 
amount of tax is made to depend upon the operations 
of the line of business during the year for which the 
tax is laid, it shall be calculated and paid at the end 
of the year, though the Legislature did not expressly 
so provide. 

3rd—It is contended by the defendant that the 
Territorial Act is void because it confers arbitrary 
power upon the court or judge to deny the owner of a 
mining claim the right to work and operate said claim 
and therefore confers upon them the power to con- 
fiscate property. To say the least, this is a rather 
strange objection to come from a defendant that has 
refused to apply for a license or to pay its taxes when 
ascertained. No such difficulty or objection has ever 
arisen under the Act of Congress, and indeed could 
not arise. The act of the court in issuing the license 
is a ministerial act and when the person subject to 
the payment of the taxes has tendered the same, 
the court has no function to perform except to issue 
the license. 
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4th—lIt is next contended that the license tax 
imposed is a revenue measure pure and simple and as 
such is in conflict with that portion of Section 9 of 
the Organic Act which provides “All taxes shall be 
uniform upon the same class of subjects and shall be 
levied and collected under general laws and the as- 
sessment shall be according to the actual value there- 
of.”” In answer to this argument it is only necessary 
to point out that the Alaska Legislature possessed 
legislative power extending to “all rightful subjects 
of legislation”; and it will hardly be denied that 
the raising of revenue by levying license taxes on 
business pursuits is “a rightful sudject of legisla- 
tion.” (25 Cyc Page 599). And, as a matter of 
fact, the provision quoted from Section 9 of the Or- 
ganic Act has absolutely no application to license 
taxes, for: 

“The constitution of many of the states 
contain the requirement that taxation shall be 
equal and uniform, that all property in the state 
shall be taxed in proportion to its value, that all 
taxes shall be uniform upon the same class of 
subjects within the territorial limits of the au- 
thority levying the tax, or that the legislature 
shall provide for an equal and uniform rate of 
assessment and taxation; and in the face of such 
provisions a tax law which violates the pre- 
scribed rule of equality and uniformity is in- 
valid, although there is sufficient difference in 
the wording of the different provisions to ac- 
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count for some lack of uniformity in the deci- 
sions as to what constitutes a violation of their 
requirements. The requirement does not ap- 
ply to every species of taxation, and does not 
restrict the legislature to the levying of taxes 
upon property alone. The restriction relates 
only to the rate or amount of taxation and its in- 
cidence upon taxable persons and property, and 
does not limit the legislature in regulating the 
mede of levying and collecting the taxes impos- 
ed, and it also relates only to property within 
the state, and neither the statutes of another 
state nor the action of its taxing officers can af- 
fect the question. In the absence of such a con- 
stitutional requirement it is not essential to the 
validity of taxation that it shall be equal and uni- 
form, and in such a case a tax law cannot be de- 
clared unconstitutional merely because it oper- 
ates unequally, unjustly, or oppressively. 

The requirement of equality and uniformity 
applies only to taxes in the proper sense of the 
word, levied with the object of raising revenue 
for general purposes, and not to such as are of 
an extraordinary and exceptional kind, or to lo- 
cal assessments for improvements levied upon 
property specially benefitted thereby, or to other 
burdens, charges, or impositions which are not 
properly speaking taxes; and further, such a 
constitutional provision is to be restricted to 
taxes on property, as distinguished from such as 
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are levied on occupations, business, or franchise- 
es, and in inheritances and successions, and as 
distinguished also from exactions imposed in the 
exercise of the police power rather than that of 
taxation. 

The principle of equality and uniformity does 
not require the equal taxation of all occupations 
or pursuits, nor prevent the legislature from tax- 
ing some kinds of business while leaving others 
exempt, or from classifying the various forms of 
business, but only that the burdens of taxation 
shall be imposed equally upon all persons pursu- 
ing the same avocation, or that if those following 
the same calling are divided into classes for the 
purpose of taxation, the basis of classification 
shall be reasonable and founded on a real distinc- 
tion, and not merely arbitrary or capricious. To 
this extent also, and no further, the principle ap- 
plies to license fees or taxes imposed under the 
police power or for the better regulation of occu- 
pations supposed to have an impertant public as- 
pect.” 

(37 Cyep, (29233) 

(See also Binns vs. U. S., 194 U.S. 436.) 

5th—The last point involved directly in the Bill 
of Exceptions and in the Assignments of Error, is 
that the Tax Act of 19138 is void because of the ex- 
emption from taxation of the first $5000.00 of the 
net income, and it is said that it is not therefore uni- 
form upon the same class of subjects. Why not? 
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The Act merely classifies the incomes which shall 
pay and those which shall not pay, according to a 
uniform rule. The defendant gets an exemption 
on its first $5,000.00 of net income exactly the same 
as the man whose income only equals, or is less than 
$5000.00. (See 87 Cyc cited above.) 
6th—There is another question not directly 
raised in this case, but which is involved in some of 
the others and is embodied in the agreed statement, 
which we deem it proper to briefly notice, though the 
question is treated more at length in the briefs of 
some of the other cases, namely: Is the Act of the 
Alaska Legislature approved April 29th 1915 and 
printed as Chapter 76 Session Laws of Alaska for 
that year, void because actually passed in the morn- 
ing hours of April 830th 1915? If itis, then the ques- 
tion of the right to a money judgment might depend 
solely upon the provisions found in Chapter 52 of the 
Session Laws of 1918, already quoted. The facts 
upon which this contention is made are set forth in 
the agreed statement as follows: 
“The second session of the legislature which 
passed chapter 76, Session Laws of Alaska, 1915, 
convened on the 1st day of March, 1915, at 12 
o’clock noon; that on the 29th day of April, 1915, 
said legislature adjourned, sine die, at 12 o’clock 
midnight, according to the official time-pieces of 
said legislature, that it to say, the clocks hanging 
in the halls of the two houses of the legislature 
were stopped or turned back by the sergeant-at- 
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arms just prior to the hour of 12 o’clock midnight 

of April 29th, 1915, and thereafter between the 

hours of 3 and 4 o’clock A. M., sun time, of April 

59, 1915, while the clocks in said hal’s of the le ,is- 

lature still indicated prior to midnight, being 

stopped or turned back as aforesaid, the said act, 
namely, chapter 76 of the Session Laws of Alas- 
ka, 1915, was finally passed by both houses of 
the legislature and approved by the governor 
and was enrolled and filed in the office of the 

Secretary of State for the territory as it now 

appears in the printed volume of Session Laws 

of Alaska 1915, Chapter 76; that the Governor 
of the Territory of Alaska did not call an extra 
session to pass said act.” 

To this contention there are two complete ans- 
wers. First, the sole evidence to which the courts 
can lock to ascertain what is the statutory law is the 
journals of the legislative body and the enrolled bills 
found in the office of the Secretary of State. These 
are conclusive upon the courts. 

Fields vs Clark, 148 U.S. 649. 

Lyons vs Wood, 153 U.S. 649. 

Harwood vs Wentworth, 162 U. S. 547. 

Second, As the Legislature for 1915 met at noon 
on March Ist, the sixty days to which it was limited 
by the Organic Act did not expire until noon of April 
30th, and April 29th as a legislative day of twenty- 
four hours, actually ended at noon on April 30th. 

White vs Hinton, 17 L. R. A. 66. 


1W 


In conclusion we respectfully submit that the 
legislative power of the Territory of Alaska em- 
braces “all rightful subjects of legislation” not in 
eonflict with the constitution of the United States 
or the Organic Act itself; that the laying of li- 
cense taxes is “a rightful subject of legislation,” that 
not only is there nothing in the constitution or in the 
Organic Act prohibiting the exercise of this power, 
but that by Section 3 of the Organic Act the power 
to lay such taxes is expressly recognized and given; 
for after prohibiting the legislature from altering, 
amending, modifying or repealing certain laws, in- 
cluding the laws of the United States providing for 
taxes on business and trade in Alaska, it was “‘pro- 
vided, further, that this provision shall not operate 
to prevent the legislature from imposing other and 
additional taxes or licenses.” 

It may be conceded that the revenue bill for 1913 
under which the cause of action herein arose, is 
loosely and inartificially drawn; it may be conceded 
that there would have been great difficulty in en- 
forcing it had the Territory actively attempted to do 
so. But there was no machinery of law provided by 
the Legislature of 1913 to enforce actively the rev- 
enue laws. As a consequence no revenue was col- 
lected except from those who complied voluntarily 
with the law. According to the reports of the Treas- 
urer of Alaska 1915, there was paid in under the 
revenue laws of 1913, $54,641.08. In 1915 at the 
second session of the Legislature the Governor was 
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authorized to appoint a chief counsel for the Terri- 
tory of Alaska (see Senate Joint Resolution Num- 
ber 6 approved April 29th 1915, Session Laws of 
Alaska 1915, page 197) and the Legislature made 
an appropriation to cover the expenses of the work, 
(See Session Laws of Alaska 1915 page 129); and 
by the provisions of Chapter 76 Session Laws of 
1915, Sections 3, 4 and 7, it was made the duty of 
the legal counsel for the Territory to enforce the 
collection of both the current revenue and the back 
taxes that had accrued under the Act of 1918, and 
cefinite remedies and procedure were therein laid 
down. 

We respectfully submit that none of the ob- 
jections made to the validity of the laws under the 
taxes involved in this suit are sought to be collected, 
are tenable, and that the judgment of the District 
Court should be in all respects affirmed. 

J. H. COBB, 
Chief Counsel for the Territory of Alaska. 


